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MINING CO., a Corporation,
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STATEMENT OF ( ASE

This is a suit in cquit}^ arising out of a mining partnership,

for dissolution and accounting and for the appointment of a

receiver of the property of tlie partnership in the hands of a

naked trustee, pending the suit, by reason of the existence of

the trust and the derehction of the trustee in the performance

thereof.

The suit was commenced on the 29th day of April, 1907, by

the filing of the bill of complaint and the issuance of sunnnons

(Record, p. -iO), and thereafter, in the settling of the pleadings

the bill was twice amended until finally the motions and denuu'rers

of both the defendants to the third amended complaint and the

rulings of the lower court thereon formed the basis of this appeal.



The complaint alleges a co-partnership existing between ap-

pellant Charles H. Pcarce and tlie defendant W. J. Sutherland

with the property of said co-partnership wholly within the juris-

dicticn of the lower court, but that for convenience in the manip-

ulation of title the management, control, and possession thereof

was placed in a corporation organized by appellant and said

Sutherland for the purpose of becoming a mere holding trustee

for the co-partnership, said corporation being organized in a

foreign jurisdiction but qualified under the laws of Alaska in

that regard to do business and hold property within that terri-

ritory.

The bill seeks a declaration of the trust, a dissolution of the

co-partnership, the appointment of a receiver pending the disso-

lution and marshalling of the property in such receiver's hands

under allegations of danger of loss and dissipation in case such

receivership is not had.

For the purpose of negativing an otherwise apparent laches

on the part of the appellant in commencing his suit, the facts

set forth in paragraphs XX to XXIV Inclusive, Were alleged by

him.

A further statement of the bill would be a reiteration of all

of its allegations and virtually to reproduce it.

At the inception of this litigation the defendant Sutherland

successfully quashed service of summons in Alaska upon lilm in

the suit, the opinion of the lower court in that regard having

inadvertently crept into this record at page 98 thereof ; but

tliat defendant subsequently voluntarily submitted himself to tlie

jurisdiction by his general appearance, motions, and denuirrers,

and this fact is adverted to only in order to explain the presence

of this opinion in this record. U})()n neltlier motions nor de-

nuu'rers did tlie lower court file any opinion.
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The defendants each MIed a motion to strike from tlie tliird

amended bill })aragraplis XX to XXIA' inclusive upon allega-

tion that such matters were irrelevant and redundant, and each

of their said motions was granted. Thereafter the defandants

demurred separately to said bill after the elimination of such

})araiyraphs, and each, as a ground of demurrer, set up that the

hill showed laches on the part of the appellant in the commence-

ment of his suit. The lower court, in ruling upon the demurrers,

apparently sustained them on that ground as well as others. So

we have a record presenting first, allegations of matters intended

to negative the charge of laches stricken from the bill on motion,

and the bill then falling under denuirrer because of the absence

of such allegations.

Another unfortunate predicament for this appellant is the

fact that the denuirrer of each of the defendants contains some

twelve distinct grounds of demurrer covering every phase of

jurisdiction of subject-matter, jurisdiction of the person, suffi-

ciency of allegations of fact, multifariousness, laches, and statute

of limitations, that could be urged upon demurrer (Record, pp.

4*3 and 47), and the order of the lower court that each of the

demurrers "be and the same is in all things sustained." This

sweeping order, being made without opinion on the part of the

lower court, leaves the appellant in his opening brief a choice

of offering notliing to this court as an opening argument save

an assignment of errors and the tender of his bill and th.en

awaiting an attack upon the bill by appellees for the purpose of

discovering wherein it is contended the bill is deficient, or, tak-

ing up and discussing each assigned ground of denuu-rer no

matter how manifest it ma}' appear to counsel for appellant that

each assigned reason for demurrer is without merit. We have

chosen the latter liorn of the dilenmia out of respect for this



6

court, and at the same time offer this condition as our apology

for taking up the time of this court in discussing matters tliat

we feel this court will consider a waste of time in reverting to.

We believe thflt upon the reading of this bill, it will require

but little if any argument or citation of authorities to convince

this court (1) that the lower court had jurisdiction of the parties

and of the subject-matter of the suit ; (2) that there is no multi-

fariousness in the bill either as to parties or causes of action,

and no 'iiisjoinder ; (S) that the bill states a complete cause of

action for accounting and dissolution of the co-partnership under

the facts alleged; (4) that the bill as an entity, with the para-

graphs which were stricken, negatives any laches on the part of

the appellant in bringing his suit ; ( 5 ) that the statute of limi-

tations had in no wise run, and (6) that the allegations thereof

being true, all the relief prayed for nuist inevitably follow.

SPi:( IFK ATIONS OF ERROR.

1. The lower court erred in striking from the bill of com-

plaint paragraphs XX, XXI, XXII, XXIII and XXIV, for

the reason that all of the matters so stricken were pertinent and

material matters of allegation to a complete statement of plain-

tiff's cause of action and right of action against both the de-

fendant W. J. Sutherland and the defendant Alaska Persever-

ance ^Mining Company.

^. The lower court erred in sustaining the respective denuir-

rers of the defendants and in that behalf holding and deciding,

(1) that there is a misjoinder of causes of action in plaintiff's

1)111 of coin})lalnt ; (^) that said court had no jurisdiction of the

subject-matter of said suit; (8) tliat there is a misjoindei* of



parties defendant In said bill of* complaint; (4<) that several

causes of action are improperly united in said bill of complaint

;

(5) that the facts alleged in said bill of complaint are not suffi-

cient to constitute a cause of action against either of said de-

fendants; (6) that it a})pears on the face of said bill of com-

plaint that the cause of action therein stated was barred by the

statute of limitations and said suit was not connnenced within

the time limited by law, and (7) that the said complaint shows

on its face that the plaintiff has been guilty of laches In the

bringing of said suit as against the defendants.

3. The trial court erred in makino; and enterino; its decree

dismissing said suit as against both of said defendants, and in

entering its judgment and decree of dismissal and awarding

judgment for costs against the plaintiff.

ARGUMENT, POINTS AND AUTHORITIES.

Specification of Error No. 1

:

The trial court erred in striking Paragraphs XX, XXI, XXII, XXIII and XXIV of the

Bill of Complaint (Assignments of Error First and Second, Record, pp. 81-83 inclu-

sive.)

These paragraphs of the bill (Record, p)). ^4 to ^31 Inclusive),

set out the details of a certain contract of settlement of the mat-

ters in controversy between the plaintiff and the defendants. All

these matters occurred innnediately upon the discovery by plain-

tiff of the conspiracy alleged as existing between defendant

Sutherland and trustee defendant Alaska Perseverance Mining

Company, and continued to the time of bringing this suit. In

the contract of proposed settlement, it was provided tiiat all
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suits or actions should be abated as between plaintiff and defend-

ants, until the defendants had performed under the proposed

settlement. This suit was commenced immediately upon the

breach of the terms of proposed settlement by defendants.

The bill clearly shows that the effort to settle these differences

was made by the plaintiff diligently and in perfect good faith,

and that the defendants, pursuant to the conspiracy alleged as

existing between them, used it is a subterfuge to gain time and

accomplish the very scheme set out in other parts of the bill.

Then why should a court of equity strike such matters as

irrelevant and redundant, and then, with laches as one of the

grounds for dismissing the cause, sustain a demurrer on the

Q-round of the absence in the bill of the identical matters stricken.^

It would seem that a mere reference to the record in this regard

should suffice to establish the error complained of under this

specification, and also to dispose of subdivision 7 of the second

specification.

Specification of Error No. 2:

The trial court erred in sustaining the several demurrers of

II e defendants (Assignments of error third and fourth. Record,

pp. 8f3-84< inclusive,

(1.) Because of misjoinder of causes of action and (4) because several causes of

action are improperly united in said Bill ot Complaint.

The lower court sustained the demurrer of both the defend-

ants on the first ground stated, evidently on the theory {)ertain-

ing to Federal courts that "a corporation which goes into another

state and obtains a charter tliere, remains for Federal jurisdic-

tional pur])oses a citizen of the state of its original corporation.
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It can neither sue nor he sued In the Federal courts as a citizen

of tile second state."

Louisiille etc. Uy. v. Trust Co., IT-i II. S. 573.

But the district court of Alaska is not a Federal court ; it is

a territorial court.

In re Coquitlam, 163 IT. S. 346.

Chapter 23 of the act of June 6, 1900, commonly known as

Carter's Annotated Alaska Code, and with which the defendant

Alaska Perseverance JNIining Company complied, made that cor-

poration a citizen of Alaska for all purposes. The subject-

matter of the suit, the partnership mining properties and per-

sonalty incident thereto in the possession of defendant corpora-

tion as trustee, all being within the jurisdiction where suit was

commenced, and the trustee being a citizen of that jurisdiction,

the suit could not be brought in any other jurisdiction except in

the Federal courts. The plaintiff and defendant corporation

trustee being citizens of the United States, and it being estab-

lished that defendant Sutherland is the president of that cor-

poration, surely there can be no diverse citizenship ; and even if

such were contended, there ^\•()uld be no removal because of the

diverse citizenship of one of the defendants.

Graves v. Corbin, 132 U. S. 571.

Even in transitory actions, the court ought not to decline

jurisdiction if the parties are citizens of the United States.

Confrode v. Gartner, 79 Mich. 332, 7 L. R. A. 511.

These rules are well settled principles of equity jurisprudence,

and will operate, when the ecjuity court has once gained juris-

diction by apperance or othei'wise, to the extent of adjudicating

the rights of the parties to property in the jurisdiction of the
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fonini ;is well as In other jiii Isdlctioiis.

Morris v. Hassler, 22 Fed. 401.

It is elementary In chancery, that if* the object of a suit is to

reach the entire assets, whether of an individual, a partnership,

or a corporation, which have been dispersed by fraudulent di-

versions, with the co-operation of various other persons, all the

transactions forming a connected series of acts In which all of

the defendants were more or less concerned, though not jointly

in each act, it presents but one cause of action.

Brinkerhoff v. Brown, 6 Johns. C'h. 1S9.

In Graves v. Corhm, 132 U. S. 571, :Mr. Justice Blatchford

approves the doctrine of the Brinkerhoff case, and further holds

that the cause will not be removed because of the diverse citizen-

ship of one of the defendants.

Though several grounds of relief are stated, yet If they arise

out of the same series of transactions, relate to the same subject-

matter, and can be conveniently settled In one suit, the bill is

not open to the attack of multifariousness.

Rosenstei7i v. Burns et al., 41 Fed. 841.

Morris v. Hassler, supra.

In Price v. Minot, 107 Mass. 49, and Dunphy v. Traveler

Newspaper Assoc., 146 Mass. 495, both branches of the relief

sought—one charging the existence and violation of a trust, and

the other the preservation and recovery of the trust fund,

—

were founded upon one right, and were both essential to the

complete relief of plaintiff.

There is no inflexible rule as to the charge of nniltifarlousness,

and the objection will not be noticed where the bill discloses a

connnon Interest of the f)arties in the point at issue.

Shields V. Thomas, 18 How. 253.
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An averment of title will not show the bill to he nuiltifarious.

Phillips V. Allen, 5 Allen (Mush.) 85.

(2) Because said Court had no jurisdiction of the subject matter of said suit as set

out in the Bill of Complaint.

Kqiiity has practically exclusive jurisdiction of partnership

dissolution and accounting.

Beach on Kq. Jurisp., Art. 84-7 and authorities there

cited.

Parsons on Partnership (4<th ed.), Arts. 20-A, 206.

Colonial etc. Mtg, Co. v. Hutchinson etc. Mtg. Co., 4-t

Fed. 219.

See, also, I Cyc, 421, "Discovery," 427, "Trusts & Fiduciary

Relations," and authorities there cited.

Where a partner so seriously misconducts hhnself as to render

it practically impossible for his co-partners to continue to act

nith him, a court of equity will dissolve the partnership at the

instance of a co-partner.

Rosenstein v. Burns et al., 41 Fed. 841.

Groth V. Payment, 79 INIich. 290.

Singer v. Heller, 40 Wis. 544.

Werner v. Leiscn, SI Wis. 169.

A nnning partner cannot have partition and accounting with-

out a dissolution of the partnershif), and if a dissolution be de-

creed, the decree should provide for an accounting.

Xishet V. Xash et al., 52 Cal. 540.

The relation of f)artners, whether the partnership be express or
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nil plied, is one resting wholly upon nnitujil confidence. One

partner cannot acquire an adverse interest against the co-partner,

and if lie attempts so to do the relation is destroyed and a disso-

lution and accounting must result.

Bank v. Bissell et al, 4 Fed. 694.

Kimherly v. Arms, 129 U. S. 512.

Jennings et al. v. Richard, 10 Colo. 395.

Mining Co. i\ Bliley, 23 Colo. 160.

(3) Because of a misjoinder of parties defendant in said Bill of Complaint.

The provisions of the Alaska Code relative to the parties in

an equitable action, are as follows:

"Sec. 363. . . . Any person may be made a defendant

who has or claims an interest in the controversy adverse to the

plaintiff, or who is a necessary party to a complete determination

or settlement of the questions involved therein."

"Sec. 364. Of the parties to the action, those who are united

in interest must be joined as plaintiffs or defendants."

Carter's Annotated Alaska Code, Chap. 38, p. 223.

The trustee is always a necessary party to the suit.

Caldwell v. Taggart, 4 Pet. (U. S.) 190.

O'Hara v. McConnell, 93 U. S. 150.

Uplunn V. Brooks, 2 Story (U. S.) 623.

Maher v. Tozaer Hotel Co., 94 Fed. 225.

And not only so, })ut where the party charged stands in the

relation of trustee of an express trust, such party is an indispen-

sable party. The true test imder the ecjuity practice as to

parties is: (1 ) Community of interest (In this case a conspiracy
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being charged), and (2) can the issues tendered under tlie bill

be answered as an entity, so as to make a decree conclusive of the

controversy? Under this test, the defendants are both, not only

necessary, but indispensable, parties.

Parsons on Partnership (4th ed.). Art. 265.

(5) Because said Bill of Complaint does not state tacts sufficient to constitute a

cause of action against either of said defendants.

Plaintiff and defendant entered into a partnership agreement

to secure, improve, develop and plant a fruit ranch owned by

them in connnon, by which plaintiff was to advance the money

necessary for the enterprise to be repaid from the income, and

defendant agreed to superintend the work, such services to be

off-set against plaintiff's advances. Held, that the defendant

could not exclude plaintiff from a voice in the management of

the enterprise, and such exclusion against the wishes and de-

mands of the plaintiff was ground for the appointment of a

receiver.

Einstein r. Schnehleij, 89 Fed. 540.

Werner v. Leisen, 31 Wis. 169.

One of the grounds of denuirrer is that the contract of part-

nership set out in the bill is too vague, uncertain and indefinite

in its terms to be construed or enforced. It nuist certainly be

apparent that that contract, coupled with the allegations of the

bill as to the acts of the parties under it, is in every sense specific

and unambiguous. The defendants have, under the facts alleged,

reaped the benefits accruing under the partnership contract, and

they will not be heard in a court of equitv to dispute, either its

meaning or its binding force and validity.
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Even where an agreement may not be free from ambiguity on

its face, the particular interpretation of the parties placed upoii

it is entitled to great, if not controlling, weight.

Chicago V. Shelton, 9 Wall. (U. S.) 50.

Especially is this true where the acts of the parties under the

contract as alleged have been such as to give meaning to and

define such terms as otherwise might have been meaningless and

indefinite. The delinquent partner and the derelict trustee can-

not escape liability on so threadbare an excuse.

Carter's Alaska Codes, Chap. 77, Sec. 753, provides that a

receiver will be appointed "Provisionally^ before judgment, on

the application of either party, when his right to the property

which is the subject of the action, or proceeding, and which is

in possession of an adverse party, is probable, and the property

or its rents or profits are in danger of being lost or materially

injured or impaired."

The exclusion of one partner from his full share of participa-

tion in the business of the partnership is one of the prominent

grounds for the appointment of a receiver.

Wolbert v. Harris, 7 N. J. Eq. 621, 20 Am. & Eng.

Ency. Law (1st ed.), 298.

High on Receivers, Arts. 472, 483, 484, 509, 522.

Beach on Eq. Juris., Arts. 880, 881.

In a suit to compel a trustee to account, it is proper to ap-

point a receiver to take charge of the trust funds admitted to be

in possession of the trustee.

Hackenhaclx v. Haclicnhack etc. Co., 59 Eed. 14.
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(6) Because the cause of action stated in said Bill is barred by the statute of lim-

itations, and said suit was not commenced within the time limited by law.

The bill shows on its face that suit was bc^uii witliiii the time

limited b}^ law.

The limitation prescribed by Sec. B61, Chap. 38, p. ^^'3, of

Carter's Annotated Alaska Code for the commencement of equity

causes arising out of contract under seal, is the same as that pre-

scribed for the commencement of a civil action in Sec. 5 of

Chap. 2, p. 1^6 of tliat code, to-wit, ten years. The amended

bill now before this court was filed in the lower court on June

18th, 1907 (Record, p. 39).

The actual discovery by plaintiff of breach of the partnership

contract and of the trust is alleged to have occurred in June,

1905.

Specification of Error No. 3-

The trial court erred in dismissing the cause and in denying the Plaintiff the relief

prayed or any relief, and in adjudging costs against the Plaintiff. (Fifth Assignment

of Error, Record, p. 84.)

We respectfully submit that it is the theory, in all code

states, that when a suit has been conunenced it shall not be dis-

missed upon technicalities if, by amendment, the plaintiff can

ultimately show a good cause of action, and that this is tlie v\\\o

under the Alaska Code. Such being the rule, this appellant \v<\(\

the right, if he could, by proper allegation after the connneii'^- -

ment of his suit, to amend his bill in such respects as that the

same would state a comj)lete cause of action against one or both

of these defendants.

The action of the lower court in sustaininsr the denuu'rer of
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eacli of tlic defendants upon cacli and every ground assigned In

each of those demurrers, was in effect, to dismiss the appellant as

plaintiff in that court from further attempting to litigate his

cause and to deny him any right of amendment. If the bill was

susceptible of amendment that would state a cause of action

against the defendant W. J. Sutherland, then the appellant was

entitled so to amend even though it was determined there was a

misjoinder of parties as to his co-defendant or that the lower

court had no jurisdiction of his co-defendant, or that the plain-

tiff below had been guilty of laches as to that co-defendant, or

that the statute of limitations had run as to, such co-defendant.

And the changes may be rung as to each and every assigned

ground of demurrer in each of those demurrers, so that if there

yet remained one single ground of denuirrer not well taken by

either of the defendants, and the grounds of demurrer by either

of the defendants which were well taken such as could have been

avoided by amendment, then the action of the lower court was,

we submit, erroneous. And even should this court deem the com-

plaint faulty as to it allegations of fact sufficient to constitute

a cause of action, if this court further concludes that the lower

court had jurisdiction of the person and subject-matter as to

either of the defendants, then the appellant is entitled to be re-

manded with permission to amend his bill as to such matters.

We do not concede that the demurrer of either of the defend-

ants is well taken upon a single groinid. We urge that the bill as a

whole is impregnable to attack by demurrer on behalf of either of

the defendants; but we contend and urge that, without tliis coiu't

can say with the lower court, that the grounds of demurrer urged

by each of tlie defendants, and each and every of those grounds,

was well taken by eacli of the defendants, we are entitled to a re-

versal of this judgment of dismissal and a remittitur to the lower
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court requiring It to set aside tlie jiulo'inent and permit tlie is-

sues to be further made, and that this is the most that can be

hoped for by the appellees at the hands of this court, unless

they can convince this court that every ground of demurrer they

urged in the lower court as to each of them, was well taken.

Believing this bill to be complete as to both of these defendants,

we urge that the lower court should be directed to compel each of

the defendants to answer to its merits, and that the lower court

should further be directed to grant a receiver as prayed, for the

conserving of the property of the co-partnership pending a final

determination of the issues tendered.

Respectfully submitted,

G. C. ISRAEL.

Solicitor and Counsel for Appellant.

LORENZO S. B. SAWYER,

L. R. GILLETTE,

Of Counsel.




